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On 8 June 2000 the Directive on Electronic Commerce came into force. This directive seeks to 
ensure the free movement of information society services between the EU member states. 
According to the directive, information society services are commercial services provided at a 
distance by electronic means and at the individual request of the recipient and a service provider 
is any person or legal entity which provides such a service. The directive seeks to achieve this 
free movement of information society services by obliging the EU member states to implement 
national provisions relating to, amongst other things, four so-called principles: the establishment 
of service providers, commercial communications, electronic contracts and the liability of 
intermediaries. 
 
The first principle states that with respect to the setting up and pursuit of its activities, a service 
provider need only satisfy the rules and regulations applicable in the EU member state of its 
establishment, i.e. the country where he has a fixed establishment from which the service 
concerned is provided. Pursuant to the second principle, the service provider is required to 
provide certain information on itself (see elsewhere in this newsletter), clearly identify 
commercial communication as such and regularly consult and respect opt-out registers when 
sending unsolicited commercial information. The third principle obliges EU member states to 
ensure that their legal systems allow contracts to be concluded by electronic means and remove 
obstacles which prevent the conclusion of such contracts. Last but not least, the fourth principle 
states that an intermediary service provider is not liable for the information provided by him if he 
acts in accordance with certain specific requirements. 
 
A bill implementing the E-Commerce Directive was submitted to the lower house of the Dutch 
Parliament on 23 January 2002. In general, this bill follows the implementation of the directive 
quite closely. Pursuant to the directive, EU member states must determine the sanctions 
applicable to infringements of national provisions adopted pursuant to the directive. In view of 
the fact that the sanctions in The Netherlands may differ from those in other EU member states, 
the sanctions regarding information requirements will be discussed below. Service providers 
engaged in business-to-business activities may agree with their counterpart to deviate from these 
information requirements. 
 
The service provider has to provide information to the customer prior to the conclusion of a 
contract clearly, comprehensibly and unambiguously: the manner in which the contract will be 
concluded and the steps required to do so; the manner in which the customer can know about 
unwanted acts and how he can correct these; and the languages offered for the conclusion of the 
contract. If the service provider has not adhered to this obligation and the contract has been 
concluded under the influence thereof, the customer may annul the contract. A contract is 
assumed to have been concluded under the influence of infringing these obligations until the 
opposite is proven. This means that the burden of proof is reversed and the service provider must 
prove that the contract has not been concluded under the influence of infringement. The reversal 
does not apply if the service provider has not provided information on the languages offered for 
the conclusion of the contract.  
  
 
A customer may rescind the contract until the service provider has provided information on: 
whether or not the concluded contract will be filed by the service provider and if so, in which way 
it will be accessible; whether or not the service provider subscribes to any codes of conduct; and 
on how contract terms, not being general terms and conditions, can be stored by the customer for 
future reference prior to or at the conclusion of the contract.  
 
The service provider is required to confirm by electronic means the customer’s acceptance of his 
offer or offer based on the service provider’s offer to conclude a contract. The customer may 
rescind the contract until the service provider has confirmed the acceptance. Also, the service 
provider is required to make available to the customer appropriate, effective and accessible 
technical means allowing him to identify and correct input errors prior to the conclusion of a 
contract. The customer may annul a contract which has been concluded under the influence of not 
providing these means. Again, an agreement is assumed to have been concluded under the 
influence thereof if these means were not provided. 
 
The foregoing illustrates that it is important for a service provider to act in accordance with 
national provisions regarding information to be provided to customers, especially when 
conducting business-to-consumer e-commerce activities. Consequently, despite European 
legislation a service provider may again be confronted with deviating national systems when it 
comes to the assessment of the consequences if the legal requirements are not duly fulfilled. 
